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EASLEY, JUSTICE, FOR THE COURT:
PROCEDURAL HISTORY OF THE CASE
1.  Thiscaeinvavesaconflict inthewritten terms of afind divorce decree and the memorandum of
underganding, incorporated by referenceinto thefind divorce decree, concerning retirement benefits. The
problem arises from the fact thet in the memorandum the retirement benefits were written in teems of a

property interest wheressin the fina divorce decree they were written in terms of an dimony payment.

2. Cahy Rose Woods Townsend (Cathy) and Shelby Michad Townsend (Miched) were married

in1971. After more than twenty-five years of mariage, Cathy filed for divorce from Michad. On Al



4, 1997, afind judgment of divorce was entered in the Chancery Court of Forrest County, Missssppi,
the Honorable James H.C. Thomeas, J. presding. Cathy was granted a divorce from Michad on the
groundsof uncondoned adultery, and the chancellor dismissed Miched’ scounterdam. Two childrenwere
born during the marriage, both of which were emandipated, and accordingly no custody or child support
wasa issue

13.  Priortothe find judgment the chancellor entered a Memorandum Opinion on March 13, 1997.
This memorandum was specificaly incorporated into the April 4, 1997, find judgment of divorce The
memorandum does nat contain the word “dimony.” The form of the judgment was not Sgned by ether
Michad, Cathy or their respective counsd.

4. Thepayment of theretirement bendfitsto Cathy by Michad becameanissuewhen Cathy remarried
in2002. On September 27, 2002, Miched filed amation for modification of thefind judgment of divorce.
Miched basad his mationfor modification on the recent marriage of Cathy to Harry Thomas Kinningham,
J. on May 27, 2002. Inhismation, Miched requested thet the chancery court modify their find judgment
of divorceand diminatetherequirement that he pay dimony to Cathy, terminate hisreguirement tomaintain
Cahy asabenefidary onalifeinsurance palicy and requirethat Cathy return $2,000 in paymentsthat she
dlegedly wrongfully recaived from him.

%.  Chancdlor Thomas was the chancdlor that heard the divorce case, granted the find judgment of
divorce containing the memorandum opinion, and aso heerd the mation for modification. On November
12, 2002, Chancdlor Thomias denied the mation for modification. The chancdlor ruled that the language
of thememorandumwasthe correct finding and determination of equitabledidribution of marita assetsand

thet the languege of the find divorce decree misstated the intent of the court and had *improper wording.”



6.  After caeful review, this Court afirmsthe chancdlor’ sruling which denied the modification of the
retirement bendfits of thefind divorce decree. Bath Cathy and Miched raised the issue of continuing the
lifeinsurance coverage of Miched for Cathy’ sbenfit, the chancdlor did not specifically addressthet issue,
and we find thet thisissue is not properly before this Court for gppelate review.

ISSUES

l. Whether thechancery court erred in denying themotion to modify
thefinal judgment of divorce.

Il. Whether thechancery court in effect amended thefinal judgment of
divorce in violation of Rule 60 of the Mississippi Rules of Civil
Procedure.

LEGAL ANALYSS

Standard of Review

7. "ThisCourt will not disturb the chancdll or's opinion when supported by substantid evidenceunless
the chancdlor abused his discretion, was manifestly wrong, dearly erroneous, or an erroneous legd

gandard wasagpplied." McBridev. Jones, 803 So.2d 1168, 1169 (Miss. 2002) (quoting Holloman
v. Holloman, 691 So.2d 897, 898 (Miss. 1996)). When reviewing adecison of achancellor, thisCourt
has only alimited gandard of review. McNeil v. Hester, 753 So.2d 1057, 1063 (Miss. 2000). This
Court reviewsthe chancellor's decisons under an abuse of discretion gandard. 1d. This Court will not
digurb the findings of a chancdlor “unless the chancdlor was manifestly wrong, dearly erroneous, or
goplied thewrong legd sandard.” 1d. “The Court reviews quesions of law, however, under a de novo
gandard.” Stacyv. Ross, 798 So.2d 1275, 1277 (Miss. 2001) (citing Zeman v. Stanford, 789 So.2d
798, 802 (Miss. 2001)).
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grounds for divorce and (2) equitable distribution of property.” (empheds added). The
memorandum then identified an agreed persond property settlement and next identified “[o]ther items of

property” whichinduded “ United States Air Force (USAF) retirement benefits” The memorandum stated

A. The memorandum

The firg page of the Memorandum Opinion dearly stated that the “[i]ssues presented are (1)

thefollowing;

Clear and convincing evidence d trid showed plaintiff to have participated in themarriage
asacontributing partner with Defendant, hdping him through callege during the first two
years of the mariage thus enabling him to qudify and complete a career as apilot in the
USAF. Fantiff did everything expected of a carer savice wife induding the birth and
rearing of two children aswdl as participating in other career enhancing attivities Sheis
entitled to a subgtantia portion of the retirement thus crested by that career, which the
Court sts a $1,000.00 per month of the net retirement proceeds.

The memorandum further Sated:

Hantiff shal continue to be entitled to hedth benefits under CHAMPUS as gppropriate
under exiding entittements of retired military [dependents. Since the retire[ment]
benefits end at Defendant’s death, he shall continue to maintain the life
insurance currently in force described at trial as $500,000.00, with Plaintiff
designeted as beneficiary on one-hdf of the benefits and the children of the partiesjointly
desgnated as beneficaries on one-hdf of the coverage.

(emphasis added).

1.

110.

The memorandum aso Sated the fallowing in regard to the preparaion of ajudgment:

Counsd for Defendant [Michad] is directed to prepare the gppropriate judgment in
kegping with this opinion.

B. Thefinal judgment of divorce
The April 1997 find judgment of divorce dated in pertinent part:

V.



During the course of the marriage, the parties accumulated certain red and persond
property, induding...United States Air Force retirement benefits...

* * * * *

VIIL.

Mrs. Townsend is entitled to dimony of $1,000.00 per month payable from Mr.
Townsend s military retirement benefits

* * * * *

XIII.

Attached and incorporated into this Find judgment of Divorce as Exhibit “B” is the
Memorandum Opinion issued on March 13, 1997.

C. The chancellor’sruling denying the motion for modification.
11.  Inthe order denying amodification of the find judgment of divorce, the chancdlor ruled thet the
languege of thememorandumwasthe correct finding and determination of equitable didributionof marita
assets and that thelanguage of thefind divorce decree misstated theintent of the court and hed “improper
wording.” Asdaed previoudy, Chancdlor Thomas presided over thedivorce proceedingsand Michad' s
moation. The chancdllor ruled asfallows

The Find Judgment of Divorce inter alia, granted Plantiff dimony of $1,000.00
per month from Defendant’ smilitary retirement. Plaintiff remarried onMay 27, 2002. The
FHnd Judgment of divorce followed atrid of the matter and a Memorandum Opinion
issued by the Court in which it was the finding of the Court thet Flaintiff “...isentitted toa
subgtantia portion of the retirement...which the Court stsas $1,000.00 per month of the
net retirement proceeds,” after finding Plaintiff contributed to Defendant’ s 20 year career
asapilot in the United States Air Force during a25 year marriage.

Hantff contends the reference to dimony in the judgment is in error, and
Defendant’ s postion isthet dimony terminates upon the oouse sremarriage and thet the
Sx month period provided under Rule 60 (b)(6) of the MRCP to correct an error in a
judgment has long Snce expired.

The Find Judgment of Divorcerendered on April 4, 1997 dearly incorporatesthe
Memaorandum Opinion of the Court issued on March 13, 1997 asapart of the Judgment.
The Memorandum Opinion isthe correct finding and deter mination of



equitabledistribution of marital assetsbetween the partiesand theFinal
Judgment of Divorce as prepared by counsel at the request of the Court
misstates the intent of the Court. The Court must now accept
responsibility for theimproper wording being placed in thejudgment in
characterizing the nature of the $1,000.00 monthly award as alimony,
rather that theintended property distribution, but by incorporating the
Memorandum Opinion in the Final Judgment [o]f Divor ce, theintended
finding must prevail inreadingthetwo documentstogether. TheMationfor
modification is denied.
(emphadis added).

l. Whether thechancery court erred in denying themotion to modify
thefinal judgment of divorce.

Il. Whether thechancery court in effect amended thefinal judgment of
divorcein violation of Rule 60 of the Mississippi Rules of Civil
Procedure.
12. Miched arguesthat the $1000 monthly retirement payment is periodic dimony  which terminated
upon the date of Cathy’sremarriage. He assarts that the judgment labded the payment of the retirement
as"“dimony” wheress the memorandum did not |abd the payment of theretirement asather dimony or as
an equitable digribution of maritd assts He further argues thet Cathy did not follow through with an
gpped of the find judgment of divorce and therefore chose to forego any objection to the languege
contained in the judgment. In addition, he damsthat:
If the chancdlor hed found the language of the Find Judgment inconggtent with the
Memarandum Opinion, he should have ingructed the drafting etorney to re-draft the
Judgment. Hedid not do 0. The Judgment as written must stand.
113. Despite these factud assartions, the heart of Miched’s argument centers on Missssppi Rule of
Civil Procedure 60(b).
114. Missssppi Ruleof Civil Procedure 60 datesin part:

€) Clericd Midakes. Clericd migakes in judgments, orders, or other parts of the
record and erors therein arisng from oversght or omission may be corrected by



the court & any time on its own initiative or on the mation of any party and after
such natice, if any, asthe court orders up until the time the record is tranamitted
by thederk of thetrid court to the gopelate court and the action remains pending
therain. Theredfter, such mistakes may be S0 corrected only with leave of the
aopellae court.

(b)  Migdakes Inadvertence Newly Discovered Evidence; Fraud, etc. On motion and
upon such tems as ae jud, the court may rdieve a paty or his legd
representaive from a find judgment, order, or procesding for the fallowing
reasons.

(1)  fraud, misrepresentation, or other misconduct of an adverseparty;

(2  accident or migake

(3)  nemlydiscovered evidencewhich by duediligence could not have
been discovered intimeto movefor anew trid under Rule 59(b);

(4)  thejudgmentisvoid;

(5  the judgment has been sidfied, rdleased, or discharged, or a
prior judgment upon which it is based has been reversed or
otherwise vacated, or it is no longer equitable that the judgment
should have prospective gpplication;

(6)  any other resson judifying rdief from the judgment.

The motion shal be made within areesonable time, and for reasons (1),

(2) and (3) not more than 9x months after the judgment, order, or

proceeding was entered or taken. A motion under this subdivison does

not afect the findity of ajudgment or supend its operaion.
115.  Rue60(b)(1-3) providesalimited timeframeof Sx monthsafter ajudgment, order or aprocesding
was dither entered or taken to bring amation seeking rdief. Michad mantainsthet Cathy waited over five
years from the date of the find judgment and over four and one hdf yearsafter the Sx-month time period
pursuiant to Rule 60(b)(1-3) to request amodification of thefina judgment. Theonly other option available
to Cathy, according to Michad, isadam pursuant to Rule 60(b)(6). However, Michad assertsthat even
pursuant to Rule60(b)(6) Cathy would il fail because she cannot establish any exceptiond drcumdances.

Miched rdiesupon Mitchell v. Nelson, 830 So.2d 636 (Miss. 2002), for authority.



116. InMitchell homeownerssued the previous sHlersand sdlersargued thet thedam fdl under Rule
60(b)(3) newly discovered evidence not the Rule 60(b)(6) catch dl exception. Mitchell, 830 So.2d at
638. This Court hdd that a daim of newly discovered information more than one year after the find
judgment did not meat theexceptiond drcumstancesreguirement of Rule 60(b)(6) wherethe homeowners
faledto exeraseduediligenceinlocating aformer homeowner. Mitchell, 830 So.2d at 639. ThisCourt

inMitchell hdd:

A Rule 60(b)(6) motion should only be granted in exceptiond drcumstances Moore v.
Jacobs, 752 S0.2d 1013, 1017 (Miss.1999). This action does not meet the exceptiond
drcumgtance requirement of therule. This provison of theruleisacach dl provison to
dlow rdief when equity demands. Use of Rule 60(b)(6) must be based on some reason
other than the fird five enumerated dauses of the rule. See Briney v. United States
Fid. & Guar. Co., 714 S0.2d 962, 966 (Miss.1998).

Mitchell, 830 So.2d at 639.
M17. Cahy aguestha the chancdlor is the best judge of the meaning of his own words and that he
amply corrected a “dericd misgake’ which was made by Miched’s atorney when drafting the find
divorcedecree. According to Cethy, sherecaived aproperty interest in 1997 “because sheearned it and
acquired it jointly with Miched during the 25 years of their marriage” She dso arguesthat the chancdllor
gated inthememorandum thet thisproperty right was payablein amessurableamount and terminated upon
Michad’ s degth a which time the payment would be replaced by lifeinsurance benefits. Sheaso assats
that the correction is permitted pursuant to M.R.C.P. 60(a) and Miss. Code Ann. 8 93-5-23 (Supp.
2003).
18.  Indeed the comment to Rule 60(a) datesin part:
Rue 60(a) prestribes an eficdent method for correcting dericd errors gppearing in
judgments orders, or other partsof atriad record; errorsof amore substantid nature must

be corrected in accordance with MRCP 59(e) or 60(b). Thus, the Rule 60(a) procedure
can be utilized only to make the judgment or ather document spesk thetruth; it cannot be

8



usad to make it say something other then was origindly pronounced. Seg, e g., West
VirginiaOil & GasCo. v. GeorgeE. Breece Lumber Co., 213F.2d 702 (5th Cir.
1954). This procedure accords with prior Missssppi practice. See MissCode Ann. 8
11-1-19 (1972); Ralph v. Prester, 28 Miss. 744 (1855) (this Satute gpplies ldy to
the correction of judgments and decrees and cannot be extended s0 as to supply a
judgment never rendered).

M.R.C.P. 60 cmt. The comment aso Sates

Healy v. Just, 53 Miss. 547 (1876) (thereisno time limit within which acorrection

to ajudgment may be made); Wilson v. Town of Handsboro, 99 Miss. 252, 54 So.

845 (1911) (dl courts have inherent power to correct dericd erorsa any time and to

meake the judgment entered correspond to thet rendered).
M.R.C.P. 60 cmt. (emphads added).
119. Likewisein Whitney Nat. Bank of New Orleans v. Smith, 613 So.2d 312, 315 (Miss.
1993), this Court hdd: "The comment to Rule 60(a) makes dear what should be obviousto dl: the power
granted in the rule cannot be utilized to change the effect of a judgment, where the changed effect is not
meanifest from the record that the change reflectsthe origind intent.” Cathy arguesthat in addition to case
law and Rule 60(a) giving Missssppi court’ sthe generd power to correct dericd or minigerid erorsin
divorce cases there is another provisonfor corrections. ShecitestoDilling v. Dilling, 734 So.2d 327
(Miss Ct. App. 1999) for authority.
120. InDilling therewasaconflict with thewording of aproperty agreement. Themonthly mortgage
payment indicated that the wife would pay the mortgege yet upon sde of the house the husband would
recaive a65% of the equity interest and the wife would receive 35% of the proceeds. 1d. a 330. The
atorney for thewifetedtified that thelanguage was undear concerning the provison for the payment of the
monthly mortgege and the word * husband” was left out of the document. 1d. & 331.  Both the atorney

and the wife tedtified thet the husbend initidly refusad to Sgn the agreement to pay the monthly mortgege



payments until the terms were modified to give him 65% equity upon the house sdle 1d. & 332. The

hushand denied these assartions and dated that he only agreed to pay the mortgege until thefind divorce

and did nat know why he received 65% equity inthe house. 1d. a 332. The wife tedtified thet her only

source of income was aminimum wage job and child support payments and that her expenses exceaeded

her monthly income: | d. a 333. The chancdlor found thet there had been amigtakein the agreement and
the husband should pay the house nate. 1d. at 333.

21. TheCourt of Appeds Sated:

InEast v. East, 493 So.2d 927, 931-32 (Miss.1986), the Missssppi Supreme Court
advisd:

We have ds0 higoricaly recognized thet parties may upon dissolution of

thar marriage have a propearty settlement incorporated in the divorce
decree, and such property settlement is not subject to modification. A
trueand genuineproperty settlement agreementisno different

from any other contract, and the mere fact that it is between a
divorang husband and wife, and incorporated in a divorce decree, does
not changeits character.

(emphadis added) (ditation omitted). The supreme court then noted that Section 93-5-2
of the Mississippi Code "requirg[d] that the parties make a settlement of their property
rights, and the agreement may be incorporated in the decree”

A contract may be reformed. InJohnson v. Consolidated American Lifelns. Co.,
244 S0.2d 400, 402 (Miss1971), the Missssippi Supreme Court explained:

"The generd rule in this date and dsewhere is that reformetion of a
contract is judtified only (1) if the mistake isamutud one, or (2) where
there is a migake on the part of one paty and fraud or inequitable
conduct on the part of the ather. Allison v. Allison, 203 Miss. 15, 33
S0.2d 289 (1948)."

However, "The migake that will judify a reformation mug be in the drafting of the
indrument, not in themeking of the contract.” Johnson, 244 So.2d at 402. A scrivener's
error may be suffident to warant the reformation of an insrument. See Sunnybrook
Children'sHome, Inc. v. Dahlem, 265 So.2d
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921, 925 (Miss1972) (holding thet the evidence showed that grantor intended to convey
land located in Range 7 East and that the omission of the range number was asrivener's
error which judtified reformation of the description of the land attempted to be conveyed
in the grantor's deed). Because the Dillings property settlement agreement was "no
different fromany other contract,” it too could bereformed if therewasa"migtake.... inthe
adrafting of the ingrument.”

Dilling, 734 So.2d & 335-36.

22. Ultimady, the Court of Appedls determined that there was subdtantia evidence to support the

chancdlor’ sfindings and that he did nat e in reforming the agreament. Id. a 336. The court hdd the
fdlowing:

The finendd data about which Ms. Dilling tedtified, if correct, demondrated the
imposshility of her paying the monthly mortgage payment, insurance premiums, and taxes
on the maita home

This Court concludesthat therewas subgtantia evidenceto support thechancdlor'sfinding
that paragrgph 2 contained amistake and thet, therefore, he did not err when hereformed
the Dillings agreament to require Mr. Dilling to pay the pecified expenses rdated to the
Dillings maritd home While he did not spedificaly find thet the mistake was mutud, this
Court further condudes thet even if the mistake was only that of Ms Dilling, which she
mede through her atorney's error of omisson in drafting the Dillings agreement, Mr.
Dillings conduct was sufficiently ineguitable to warrant the reformation of their contract.
We find his conduct to be ineguitable because of his willingness to accept 65% of the
marital home's equity without being adle to explain why Ms Dilling would agree to his
recaiving thet much without his paying the payments we described.

Id. TheCourt of Appedswent further and determined whether Rule 60 gave the chancdllor the authority

to reform the property agreement. The Court of Appedls Sated:

Whether Mr. Dilling's arlgument has merit, Rule 60 is not the sole authority for achancery
court's amendment, modification, or revison of ajudgment of divorce. We earlier noted
that Section 93-5-2(2) providesthat ajudgment which incorporatesaproperty settlement
agreement "may be modified as other judgments for divorce™ Section 93-5-23 of the
Missssppi Code further provides

When adivorce shdl be decreed fromthe bonds of metrimony, the court

may, initsdiscretion, having regard to the circumdances of the partiesand
the nature of the case, asmay seem equitable and just, makedl orders...

11



touching the maintenance and dimony of the wife or the husbend, or any
dlowance to be made to her or him, and shall, if need be, require bond,
sureties or other guarantee for the payment of thesum so dlowed.... The
court may afterwards, on petition, change the decree, and
make from time to time such new decrees as the case may
require.

Miss. Code Anno. § 93-5-23 (Rev.1994) (emphasis added).

Rule 81 of theMissssppi Rules of Civil Procedure providesthat the Missssppl Rules of
Civil Procedure "are subject to limited gpplication in ... actions which are generdly
governed by datutory procedures” Spedificdly, the Missssppi Supreme Court has
recognized that Title 93 of the Missssppi Code often requires the Missssppi Rules of
Civil Procedureto yidd to satutory procedures. See Rawson v. Buta, 609 So.2d 426,
430 (Miss1992) (holding that "Missssppi divorce actions are governed by the divorce
and dimony provisons of section 93, chapter 5 of the Mississppi Code' and that "the
procedurd provisons of this chapter limit the gpplicability of theMissssppi Rulesof Civil
Procedure, which govern only where the divorce datute dands sllent”).

Regadess of whether Rule 60 was suffident authority to support the chancelor's
modification of the judgment of divorce which necessrily followed from his reformation
of the Dillingss property settlement agreement, this Court holds that ether Section
93-5-2(2) or Section 93- 5-23 empowered the chancdlor to modify the judgment of
divorce by hisentry of the supplementa judgment rendered December 9, 1996. Because
this Court earlier found subgtantid evidenceto support the chancdlor'sreformetion of the
property settlement agreament, this Court affirms the supplementd judgment entered on
December 9, 1996, which both reformed the Dillings property settlement agreement and
modified the origind judgment of divorce to indlude the reformed property settlement
agreament.

Dilling, 734 So.2d a 337.

Cahy d=0 rdiesin part upon Palmere v. Curtis, 789 S0.2d 126 (Miss. Ct. App. 2001). In

Palmere adivorang couple reached a settlement of child support terms. 1d. & 128. Thetermswere
dictated into the court record. |d. Pamere s atorney refused to Sgn the judgment that Curtis s atorney
prepared arguing thet it was not in conformity withthetermsdictated into therecord. 1d. Despitethis the
chancdlor issued the judgment without PAAmereé ssgnature. 1d. The Court of Appeds hed that a court

cannot “modify, add to, or subtract from the terms of a contract dready in exigence” 1d. a 132 (dting

12



Ivison v. Ivison, 762 S0.2d 329, 335 (Miss. 2000)). TheCourt of Appedshdd that the chancdlor “hed
no authority to issue aconsant agreement which contained aterm to which one party did not consant.” | d.
a 132,

724. Likewise, Cathy argues that the chancdlor correctly ruled that the word “dimorny” could nat be
added to or modify its earlier ruling outlined in the memorandum opinion.  She dso argues thet Miched
bases his argument on procedure and the time condraintsin Rule 60(b) but thereis no argument thet the
memorandum opinion of the chancdlor was not adear reflection of its intention.  She contends that the
meaning of Rule 60(a) is desgned to darify what acourt origindly meant whereas Rule 60(b) is designed
for achangein rdief from a judgment whose meaning is dear but incorrect for a number of subdtantive
reesons which are not dericd.

125. Inthe dterndive, Cathy contends that if the word “dimony” is not viewed as a dericd or
sorivene’ serror pursuant to Rule 60(a) or Miss. Code Ann. 8 93-5-23, then Rule 60(b)(6), which hasno
time limit, isgpplicableto the case. Shremaintainstha the induson of theword “dimony” whichwasnat
intended by the chancdlor fals within the “exceptiond” drcumdances. Cathy makes an additiond
agumeat under Rule 60(b)(4) void judgments that case law has generdly dedit with the totd void of a
judgment for process or notice defects, however, she arguesthat in her case the wording “dimony of” in
the find judgment should be void because the meaning was changed from the memorandum and
inconggtent with the due process of law.

126. This Court finds thet the memorandum dearly gave Cathy a property interest in the retirement
benefits  Thefirgt page of the memorandum indicatesthat the two issues before the chancdlor weresoldly
“(2) groundsfor divorce and (2) equitable digtribution of property.” The USAF benefits were listed as

“other items of property” as opposed to the itemslisted in the agreed persond property settlement. The

13



chancdlor found by dear and convinaing evidence that Cathy participated and was a contributing partner
inthemarriage, induding he ping Michad through college, rasing two children and * other carear enhancing
adtivities” Therefore, the chancdlor gated in the memorandum that Cathy was entitled to a subgtantid
portion of the retirement, that being $1000 month, created by the career. In addition, the chancdlor
required that Michadl maintain alife insurance policy snce his retirement benefits would termingte in the
event of his degth, with Cathy receiving fifty percent and the children fifty percent of the proceeds.

127.  The same chancdlor who had the memorandum written and granted thefind divorce decree dso
heard Michad’s mation for modification. In his ruling the chancdlor found thet the language of the find
divorce decree misstated the intent of the court and hed “improper wording.” The chancdlor Sated thet
the languegeinthememorandum opinionwas* thecorrect finding and determination of equitabledistribution
of maritd assts between the parties..” and that the language in the divorce decree improperly
characterized “the nature of the $1,000.00 monthly award as dimony, rather than the intended property
digribution...” We find that the memorandum and the chancdlor's own finding on the mation for
modification dearly shows that the $1,000 monthly retirement payment was intended to be a property
digribution and not an dimony payment. Accordingly, this Court finds that Miched’s assertion thet the
dleged dimony payment ceased upon Cathy’ s remarriage is without meit.

128. Rue60(a) cannot beusad to changetheeffect of acourt’ sjudgment. Whitney, 613 So.2d at 315.
A court aso cannot subtract, add to or modify the terms of a contract that  dready is in existence,
Palmere, 784 S0.2d a 132. However, Rule 60 (a) places no time limit on the correction of dericd
errors. In Dilling, the Court of Appeds held that a scrivener’s error may be enough to reform an
indrument. Dilling, 734 So.2d a 335-36. However the misake mugt bein drafting and not inthemeaking

of thecontract. Dilling, 734 So.2d at 335-36 (citing Johnson v. Consolidated American Lifelns.
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Co., 244 S0.2d 400, 402 (Miss. 1971)). Indeed, the Court of Appedsfound thet the evenif the mistake
wasonly onthe part of Ms Dilling and her atorney’ serror in drafting the agreament, Mr. Dilling’ sconduct
dill warranted areformation because of an inequity. Dilling, 734 So.2d at 337.
129.  ThisCourt findsthet the chancdlor’ sopinion was based on subgtantia evidence. Hereviewed the
find divorce decree and the incorporated memorandum, presided over dl the matersinvolving this case
and determined that the intent of the chancery court wasto awvard Cathy aproperty settlement in terms of
the $1,000 monthly retirement benefits, not an dimony payment asincorrectly ated in thefind judgment.
The chancdlor did not abuse his discretion by finding thet the earlier and incorporated memorandumwas
the origind intent of the chancery court, not the wording of the later divorce decree, in awarding Cathy a
property interestintheretirement bendfits. Furthermore, thechancdlor’ scorrection of thescrivener’ serror
dd natviolaeM.R.C.P.60. Accordingly, wefindthat thedenid of Michad’ smation for modificationwas
correct.

CONCLUSION
130.  For theforegoing reasons, this Court affirmsthedenid of the motion for modification of the Forrest
County Chancery Court find divorce decree,
1831. AFFIRMED.

PITTMAN,C.J.,,McRAEAND SMITH, P.JJ.,, WALLER, COBB, CARLSONAND
GRAVES, JJ., CONCUR. DIAZ, J.,NOT PARTICIPATING.
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